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Continuad from page 1
employment; upheld punitive damnag-
es in the antount of $240,000 and emo-
tional distress damages for $40,600;
and awarded $390,000 in attorneys’
fews to the plaintiff,

‘the 10-page decision is Parker & En-
aNOC, Inc, et al., Lawyers Weekly
No. 09-059-18. The fail text of the rul-
ing can be found at masslawyersweek-
ly.com. .

‘Due and payable’

‘The plaintiff was represented by Rob-
ert R, Berluti, who argued in post-tri-
al motions that his clients $349.098
award should be treated as "wages™
subject to mandatory trebling in light
of the jury’s finding that she would still
have been employed but for her wrong-
tul termination by the defendants,

Berluti said the judge acknowledged
“the strength of our argument 1o treble
that part of the damages award”™ and
that his client planned to pursue the is-
sue on appeal.

“The overnding point of this cave 1s
that this person worked very hard to
secure a very successtul contract, and
an anployer should not take steps to
undermine the compensation that
goes along with it the Boston lawyer
added. “The company shouldn’t try to
benetit more by undercutting the per-
son who procured that contract”

Defense counsel Donald W, Schro-
eder and Erin C. Horton did not re-
spond 10 requests for comment. But

other

area  employment  attorneys
weighed in on Salinger's ruling,

Lawrence B, Morse of Danvers ob-
served that, particulardy since the 2608
amendment providing for mandatory
treble damages, the Wage Act has been
a fertile field of litigation.

“Some companies may have a strong
motivation to detain payments through
commission provisions claimed as part
of their policies and may reserve the
right to change all aspects of the com-
mission rules,” he suid.

But the application of the tre-
bie damages provision to retalistion
claims can present <hallenges to coun-
sel and courts, Morse added.

“Withont citing or perhaps fnding
precedent on the issue, the judge’s rul-
ing on post-trial motions raises ques-
tions with regard to the application of
the retaliation provisions under Chap-
ter 149, $14BA and choice of reme-
dies,” he said. "A variety of wage chaims
appear to be subject to the treble dam-
ages requirement, including specifi-
cally retaliation claims under Chapter
149, s1507

Boston attorney ). Jordan Scolt
agreed with Salinger’s conclusion on
the trebling question, calling it a nar-
row but correct ruling.

“Lost wages and other benefits’ arc
what's trebled. And as the law states,

: Parkerv. EnerNOG, Inc,, etal.
THEISSUE  Could an award of $349,098 in unpald sales commissions

(plaintiff}

commussions are wages if they are
definitely determined” and ‘due and
payable. So you have to know exact-
iy what the number is, and it has ta be
due” Scott said.

Ellen . Messing said she found it
unusual that Salinger cited Okerman
v. VA Saftware Corp. for the “definite
ly detennined” and “duc and pay-
able” requirements,

“Ihe Okerman holding really doesn’t
say that and doesn't justify that read-
ing of the statute” said the Boston at-
torney, "\What it says is that a court has
to apply the statute as written and that
the language of the Wage Act regard-
ing commissions ‘applics broadly.™

In the case ar hand, Messing contin-
ued, the amount of commissions was
certainly “definitely determined” and
“due’” but whether the commissions
were “puyable” was something the

' “The decision shows how an employee can

s} | usenotonly the Wage Act, but also anti-
$| discrimination statutes and common law

N claims to be made whole.”

—— Maura A. Greene, Boston

judge could have decided either way.

Scott said Salinger was sympathetic
to the phintitf’s arguments, but even
allowing for some latitude for inter-
pretation, a judge has to abide by what
the law states.

“Bur [the plaintifi’s] interests are
vindicated by the retaliation and pu-
nitive damages awards,” he observed.
“The jury was sending the message
that retaliation is not OK, and the law
will not stand for this.”

Boston  employee-side  attorney
Maura A, Greene said the ruling could
have an unintended effect.

“It's certainly a narrow view of the
Wage Act and could potentially give
the wrong incentive for employers to
make an end run around the punitive
part of the statute she said. “An em-
ployer who wrongtully terminates an
employee o avoid paying conunis-
sions should not be able to circum-
vent the penaltics associated with the
Wage Act”

‘Though the $240,000 awarded in pu-
nitive dameges contributed to 2 “solid
recovery” for the plaintiff, Greene said
puaitive awards cannot be assumed in
every case.

“But the decision shows how an em-
ployee can use not only the Wage Act,
but also anti-discrimination statutes
and common faw claims to be made
whole,” she added.
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Termi for convenience’

In May, 2 jury returned a verdict
finding that the plaintiff was not paid
the sales commissions due to her by
her former employer, defendant En-
ctNOC. In 2016, the plaintiff had
helped close a 320 million software
sales contract with Eaton Industries,
the largest sale in EnceNOC's history.

Under the contracls “lermination
for convenience™ — or TFC — clause,
Eaton was free to end the deal after
one year. EnerNOC averred that un-
der its commission policy, it was obli-
gated to pay the plaintiff a sales com-
mission only on the guaranteed first
year of revenues, even if Eaton never
terminated the contract,

Bat 2 jury found that the company
had a binding “true-up” policy for cus-
tomer deals that had a TFC clause, and
thus was contractually obligated to pay
additional sales commission for the re-
mainder of the contract since Eaton
did not terminate after year one.

Further, the pury said EnerNOC
breached the implied covenant of
sood faith and fair dealing by firing
the plaintiff to avoid paying those
commissions and in retafiation for
her complaints of being discriminat-
td against based on her sex and not
being paid what she was owed.

The plaintiff was thereupon award-
ed §25,063 in commissions that were
due and payable on her last day of em-
ployment; $349,098 in unpaid sales
commissions that she lost due 1o un-
lawtul retaliation; $240,000 in puni-
tive damages; and $40,000 for emo-
tional distress.

In the instant post-trial motions,
EnerNOC sought jndgment notwith-
standing the verdict or a new trial as
to damages, as well as a remittitur of
the punitive damages. The plaintift
moved for attorneys’ fees, and the par-
ties disagreed as 1o the damages sub-
ject to trebling under the Wage Act.

'Powerful policy argument’

Salinger first ruled that testimony
and internal company cmails support-
ed the jury’s verdict that the plain-
titf was working pursuant to a “true-
up” policy.

“[Tihe evidence as a whole ... sup-
ported a geasonable inference that
Parker knew about and reasonably re-
lied upon the existence of the true-up
policy in working diligently on Ener-
NOC's behalf to make the sale to Ea-
ton” the judge wrote,

And concerning the Wage Act’s tre-
bling provision, Salinger quickly de-
termined that the $25,063 in commis-
sions due and pavable on the plain-
Liff's last day of employment would
be tripled.

With respect o the  separate
$349,098 awarded as damages under

the Wage Act for reraliation, Salinger
noted that “it is clear the jury found
that this amount would have been due
and pavable to Parker one year lat-
erf she had not been fired, once Ea-
ton decided not to exercise its con-
tractual right to terminate its soft-
warc contract”

Thus, he said, he agreed with the
defendams that the damage award for
futire commissions was not subject 1o
trebling under the Wage Age.

He nevertheless acknowledged the
plaintifi’s “powerful policy segument”
that the retaliation award should be
treblad since the jury found the only
reason she stopped working for Ener-
NOUG was breause she was unlawiul-
ly fired.

But the judge applied the statute
as wrilten, reiterating that “the Leg-
islature specified that sales commis-
sions only count as wages for pur-
poses of the Wage Act if they are 'due
and payable’ and can be ‘definite-
Iy determined’ while an employee is
still employed”

Salinger further upheld the $230,000
punitive damages award, noting that it
was not excessive in light of what the
jury could have found to be “repeated
and oscalating retaliation” against the
plaintiff. He also awarded the plainniff
almost $400,000 in altorneys’ fees and
costs, (3
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